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Introduction

With the indiscriminate spread of COVID-19 and the corresponding prevalence of remote hearing tools across
the world, it has never been easier for disputes to be heard in a foreign jurisdiction of one's choice. However,
all that glisters is not gold, and it pays for parties to pay special attention to the drafting of arbitration
agreements and, in particular, references to the arbitral seat.

In Civil Appeal No. 4 of 2019, the Court of Appeal of Brunei Darussalam ("BCA") considered an arbitration
agreement that seemingly referenced both Brunei and Singapore as potential arbitral seats. Preferring a
commonsensical approach, the BCA interpreted the arbitration agreement as having clearly established
Brunei as the proper seat of the arbitration.

The BCA's decision goes beyond academic interest or discussion, and serves as a cautionary tale for
commercial parties. In this Update, we look at the practical significance of the arbitral seat and how the wrong
interpretation of an arbitration agreement may result in the uninformed party's waste of significant time and
costs.

The Plaintiff shipowners in this case were successfully represented by Kendall Tan, Yip Li Ming, and Shaun
Ou from Rajah & Tann Asia's Brunei desk.
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Brief Facts

The Defendants entered into a charterparty with the Plaintiff to charter the Plaintiff's vessel from January
2014 to January 2017. Despite the Plaintiff's repeated demands for payment, no payment was forthcoming
from the Defendants. Accordingly, on 11 April 2019, the Plaintiff commenced legal proceedings against the
Defendants in the High Court of Brunei Darussalam ("BHC").

A series of notices and applications were filed as follows:

Party Actions
Defendants o Filed a Notice of Intention to Arbitrate ("Notice") in Singapore, pursuant to the
Singapore International Arbitration Centre ("SIAC") Rules
e Filed an application in the BHC to stay court proceedings pending the outcome of
arbitral proceedings in Singapore

Result: A stay of proceedings was granted by a Senior Registrar of the BHC.

Plaintiff ¢ Filed a Notice of Appeal against the stay of proceedings

Result: The stay was set aside by the Honourable Judicial Commissioner Edward
Timothy Starbuck Woolley ("Woolley JC").

Defendants ¢ Filed Notice of Appeal in the BCA against the decision of Woolley JC

By way of its written judgment dated 27 November 2019, the BCA dismissed the Defendants' appeal, and we
examine the BCA's reasoning below.

Grounds of Decision of the BCA

Unlike Woolley JC and the Senior Registrar below, both of whom had focused on the existence of a real
dispute, the BCA considered whether the arbitral seat was Brunei or Singapore. Agreeing with the Plaintiff, it
held that the arbitration agreement should be read as having "established the seat of the arbitration to be
Brunei".

The arbitration agreement

The relevant provision in the charterparty provides:

"Any dispute arising out of this Charter Party shall be referred to arbitration at the place stated in Box
33 subject to the law and procedures applicable there"

Box 33 states:

"English law preferably in Negara Brunei Darussalam or otherwise in Singapore"
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Commonsensical interpretation of the arbitration agreement

The BCA acknowledged that the Defendants had by their Notice "unilaterally selected Singapore as the place
of arbitration”, and succinctly identified "the question [of whether] on a proper construction Box 33 permit[s]
[the Defendants] to do so". Adopting a commonsensical interpretation, and agreeing with the Plaintiff, the
BCA held that the arbitration agreement did not permit the Defendants to unilaterally select Singapore as the
arbitral seat for two reasons.

First, the plain wording of "preferably in Brunei" indicated that the parties "were stating a preference". The
BCA compared that wording with an alternative phrase "in Brunei or Singapore". Unlike the latter, where
parties would have the unfettered right to elect between two equal options, the arbitration agreement was
phrased to indicate what the BCA called "an agreed preference" for Brunei.

Second, the BCA interpreted the phrase "or otherwise" as implying that the "displacement of that preference
must come about for a reason other than the whim of one of the parties". The BCA further highlighted that
choosing the alternative second choice of venue cannot be a unilateral decision, and that this ability to select
a second venue is "not an option given to either party [but] is a fallback provision should a cogent reason
arise to prevent an arbitration in Brunei".

In particular, the BCA accepted the Plaintiff's analysis that such "cogent reason" must also be agreed by both
parties. The Defendants' counsel had unsuccessfully contended that the Defendants had chosen Singapore
over Brunei because of the "considerable developments in the [SIAC] which have not been matched in
Brunei". In rejecting this reason, the BCA acknowledged that this could have constituted a "cogent reason",
but only if it had been agreed by both parties.

Accordingly, the BCA held that the seat of the arbitration was Brunei.

Concluding Remarks

The BCA's decision was anchored not merely on semantics, but on sound legal analysis of the charter terms
and good sense. The decision highlights the importance of clear drafting to the enforcement of arbitration
agreements and, more crucially, the importance of careful and sound interpretation of such clauses.

In the result, the Defendants' instigation of arbitration in the wrong seat led to them wasting significant time
and costs. Such costs included the fees paid to SIAC, their legal fees in preparing the necessary submissions,
and also the costs incurred by the Plaintiff arising from the Defendants' application for a stay of the Bruneian
court proceedings, which the BCA had awarded to the Plaintiff. Additionally, commencing arbitration in the
wrong seat may also leave the misguided party open to being enjoined by anti-suit relief from the correct
curial court.

In short, the BCA's decision underscores the importance of proper interpretation of arbitration agreements
and the weight placed on their plain and/or logical wording. When in doubt, it pays to fall back on their clear
and commonsensical meaning.
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T +65 6232 0656
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Please feel free to contact the editorial team of Arbitration Asia at arbitrationasia@rajahtannasia.com and follow us on LinkedIn here.

Rajah & Tann Asia is a network of member firms with local legal practices in Cambodia, Indonesia, Lao PDR, Malaysia, Myanmar, the Philippines, Singapore, Thailand
and Vietnam. Our Asian network also includes our regional office in China as well as regional desks focused on Brunei, Japan and South Asia. Member firms are
independently constituted and regulated in accordance with relevant local requirements.

The contents of this article are owned by Rajah & Tann Asia together with each of its member firms and are subject to all relevant protection (including but not limited to
copyright protection) under the laws of each of the countries where the member firm operates and, through international treaties, other countries. No part of this article may
be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or
not transiently for any purpose save as permitted herein) without the prior written permission of Rajah & Tann Asia or its respective member firms.

Please note also that whilst the information on this article is correct to the best of our knowledge and belief at the time of writing, it is only intended to provide a general
guide to the subject matter and should not be treated as legal advice or a substitute for specific professional advice for any particular course of action as such information
may not suit your specific business and operational requirements. You should seek legal advice for your specific situation. In addition, the information on this article does
not create any relationship, whether legally binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or
damage which may result from accessing or relying on the information on this article.
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